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the vehicle, the statement shall in-
clude the applicant’s method for deter-
mining water content quickly in the 
field. 

(c) The application shall state wheth-
er the fluid submitted for test is toxic 
or irritating to the skin and what pre-
cautions are necessary in handling it. 

(d) The application shall state that 
the applicant has tested the fluid 
which he believes to have fire-resistant 
properties, the basis for such deter-
mination, and submit with his applica-
tion the data resulting from the appli-
cant’s use or laboratory tests to deter-
mine the fire-resistant properties of 
the fluid. 

(e) The application shall contain evi-
dence that the fluid has lubricating 
and hydraulic properties and is satis-
factory for use in underground mining 
machinery; and shall state that the 
fluid, or concentrate for the production 
thereof, is fully developed and is of the 
composition that the applicant be-
lieves to be a suitable marketable 
product. 

(f) The application shall state the na-
ture, adequacy, and continuity of con-
trol of the constituents of the fluid to 
maintain its fire-resistant characteris-
tics and how each lot will be sampled 
and tested to maintain its protective 
qualities. MSHA reserves the right to 
have its qualified representative(s) in-
spect the applicant’s control-test 
equipment, procedures, and records, 
and to interview the personnel who 
conduct the control tests to satisfy 
MSHA that the proper procedure is 
being followed to insure that the fire- 
resistant qualities of the hydraulic 
fluid are maintained. 

(g) When MSHA notifies the appli-
cant that the application will be ac-
cepted, it will also notify him as to the 
number of samples and related mate-
rials that will be required for testing. 
Ordinarily a 5-gallon sample of hydrau-
lic fluid will be required provided that 
it is a finished product or, if in con-
centrate form, enough shall be fur-
nished to make a 5-gallon sample when 
mixed with water or other vehicle ac-
cording to the applicant’s instructions. 
All samples and related materials re-
quired for testing must be delivered 
(charges prepaid) to: U.S. Department 
of Labor, Mine Safety and Health Ad-

ministration, Approval and Certifi-
cation Center, 765 Technology Drive, 
Triadelphia, WV 26059. 

[Sched. 30, 24 FR 10201, Dec. 17, 1959, as 
amended at 43 FR 12317, Mar. 24, 1978; 60 FR 
35694, July 11, 1995; 68 FR 36422, June 17, 2003; 
70 FR 46344, Aug. 9, 2005; 73 FR 52213, Sept. 9, 
2008] 

§ 35.7 Date for conducting tests. 

The date of acceptance of an applica-
tion will determine the order of prece-
dence for testing when more than one 
application is pending, and the appli-
cant will be notified of the date on 
which tests will begin. However, not 
more than two fluids will be tested 
consecutively for one applicant pro-
vided other applications are pending. If 
a fluid fails to meet any of the require-
ments, it shall lose its order of prece-
dence. If an application is submitted to 
resume testing after correction of the 
course of failure, it will be treated as a 
new application and the order of prece-
dence for testing will be so determined. 

§ 35.8 Conduct of investigations, tests, 
and demonstrations. 

Prior to the issuance of a certificate 
of approval, necessary Government per-
sonnel, representatives of the appli-
cant, and such other persons as may be 
mutually agreed upon, may observe the 
investigations or tests. MSHA shall 
hold as confidential and shall not dis-
close features of this hydraulic fluid 
such as the chemical analysis, speci-
fications, descriptions, and related ma-
terial. After issuing a certificate of ap-
proval MSHA may conduct such public 
demonstrations and tests of the ap-
proved hydraulic fluid as it deems ap-
propriate. The conduct of all investiga-
tions, tests, and demonstrations shall 
be under the direction and control of 
MSHA, and any other persons shall be 
present only as observers. 

[Sched. 30, 24 FR 10201, Dec. 17, 1959, as 
amended at 39 FR 24005, June 28, 1974] 

§ 35.9 Certificates of approval. 

(a) Upon completion of an investiga-
tion of a hydraulic fluid MSHA will 
issue to the applicant either a certifi-
cate of approval or a written notice of 
disapproval as the case may require. 
No informal notification of approval 
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will be issued. If a certificate of ap-
proval is issued, no test data or de-
tailed results of tests will accompany 
it. If a notice of disapproval is issued, 
it will be accompanied by details of the 
defect(s), with a view to possible cor-
rection. MSHA will not disclose, except 
to the applicant, any information on a 
fluid upon which a notice of dis-
approval has been issued. 

(b) A certificate of approval will be 
accompanied by a list of specifications 
covering the characteristics of a hy-
draulic fluid upon which the certificate 
of approval is based. In addition to the 
applicant’s record of control in main-
taining the fire-resistant characteris-
tics, applicants shall keep exact dupli-
cates of the specifications that have 
been submitted to MSHA and that re-
late to any fluid which has received a 
certificate of approval; and these are to 
be adhered to exactly in production of 
the certified fluid for commercial pur-
poses. 

§ 35.10 Approval labels or markings. 
(a) A certificate of approval will be 

accompanied by a photograph of a de-
sign for an approval label or marking, 
which shall bear the emblem of the 
Mine Safety and Health Administra-
tion and shall be inscribed substan-
tially as follows: 

PERMISSIBLE FIRE-RESISTANT HYDRAULIC 
FLUID 

MSHA Approval No. lllllllllllll

Issued to llllllllllllllllll

(Name of Applicant)  

(b) A label so inscribed shall be at-
tached to each fluid container in such 
a manner that it cannot be easily re-
moved or containers may be so marked 
with a metal stencil. The letters and 
numbers shall be at least 1⁄2 inch in 
height and of a color which contrasts 
with that of the container. 

(c) For a concentrate the label or 
marking shall clearly indicate that the 
certification thereof applies only when 
the concentrate is used in exact con-
formance with the instructions on such 
label or marking. The label or marking 
shall clearly indicate the exact amount 
of water or other vehicle to make the 
fire-resistant hydraulic fluid upon 
which the certificate of approval was 
based. 

(d) Appropriate instructions and cau-
tion statements on the handling of the 
hydraulic fluid or concentrate shall be 
included on the approval label or 
marking. 

(e) Use of MSHA’s approval label or 
marking obligates the applicant to 
whom the certificate of approval was 
granted to maintain the fire-resistant 
characteristics of the hydraulic fluid 
and guarantees that it is manufactured 
according to the specifications upon 
which the certificate of approval was 
based. Use of the approval label or 
marking is not authorized except on 
containers of hydraulic fluids that con-
form strictly with the specifications 
and characteristics upon which the cer-
tificate of approval was based. 

[Sched. 30, 24 FR 10201, Dec. 17, 1959, as 
amended at 43 FR 12317, Mar. 24, 1978] 

§ 35.11 Material required for record. 

MSHA may retain for record all or 
part of the material submitted for test-
ing. Any material that MSHA does not 
require will be returned to the appli-
cant at his expense upon receipt of his 
written request and shipping instruc-
tions not more than 6 months after the 
termination or completion of the tests. 
Thereafter MSHA will dispose of such 
surplus material as it deems appro-
priate. 

§ 35.12 Changes after certification. 

If an applicant desires to change any 
specification or characteristic of a cer-
tified hydraulic fluid, he shall first ob-
tain MSHA’s approval of the change, 
pursuant to the following procedures: 

(a)(1) Application shall be made, as 
for an original certificate of approval, 
requesting that the existing certifi-
cation be extended to cover the pro-
posed change. The application shall be 
accompanied by specifications and re-
lated material as in the case of an 
original application. 

(2) Where the applicant for approval 
has used an independent laboratory 
under part 6 of this chapter to perform, 
in whole or in part, the necessary test-
ing and evaluation for approval of 
changes to an approved product under 
this part, the applicant must provide 
to MSHA as part of the approval appli-
cation: 
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